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	Chapter 22  ITALY Francesco Sanna, Anna Amprimo and Carolina Teresa Arroyo 1  I  INTRODUCTION  Tie current state of Italian project fjnance is the result of a trend initiated more than  20 years ago, when public resources started to become scarce and the construction or  infrastructure needed private funds to be carried out.  First came the realisation of energy plants – especially the renewables sector with  the CIP6 regulation, which started in 1992 – where project fjnance started to be used  in Italy on the basis of the UK experience. Such project fjnance schemes were initially  purely private and fostered by public subsidies in the sale of green energy to the state.  In the light of the success of such structures, the Italian state in the late 1990s passed a  specifjc regulation to use project fjnance schemes to fjnance, build and operate public  infrastructures in the context of European framework legislation on public works. Tie  procedure, in brief, provided that private sponsors could submit autonomously to the  authorities’ projects to fjnance, build and operate public infrastructure. In the case of ‘cold’ infrastructure, 2 public grants are available to subsidise business  plans; public subsidies, however, need to comply with Eurostat rules and need only cover  a minority part of the investment. Tiis procedure has passed through many legislative  changes in the past decade and is now regulated under Article 153 et seq. of the Italian  Act for Public Works, which provides a specifjc procedure for selecting sponsors in public  PFI schemes. Such schemes are extensively utilised in a wide range of infrastructures in  Italy, with particular focus on hospitals and roads. Purely private PFI schemes are still  used in the energy sector, with a specifjc focus on renewable and photovoltaic projects.  Tiese schemes are fjnanced by major Italian banks, and their development has been  1  Francesco Sanna is a partner and Anna Amprimo and Carolina Teresa Arroyo are associates at  K&L Gates.  2  Infrastructure not creating a positive cash fmow suffjcient to repay the investment.  278

	Italy  helped by the setting up of regional public agencies that direct and manage all the major  public PFI schemes dealing with infrastructure, but also urban regeneration programmes  that involve the disposal of public assets.  II  THE YEAR IN REVIEW  Tie most important aspect of project fjnance and construction law in Italy has been the  consolidation of the new procedure to select private projects and sponsors for public  infrastructure projects and, in particular, the following:  a Article 153 et seq. of Legislative Decree No. 163 dated 12 April 2006, 3 Code of  public contracts concerning works, services and supplies deriving from Directives  2004/17/CE (‘the Public Works Code’), which has outlined new organic  legislation regarding public works and services, including a detailed procedure for  the selection of private sponsors in public PFI schemes.  b  New detailed regulation of the technical and contractual aspects of public construction law, set out in Presidential Decree No. 207 dated 5 October 2010, 4  now amended by rules for the execution of the Public Works Code, whereby the  detailed aspects of public works are outlined, during the design, construction  and testing phases. Tiis is the most detailed piece of law on the matter in Italy  and even though it mainly applies to the public sector, relevant regulations are  sometimes applied to private projects.  c  New organic legislation about safety in construction sites set out by Legislative Decree No. 81 dated 9 April 2008, 5 and subsequently amended by Law concerning  the protection of health and safety in work places.  d  Incentive tarifgs for photovoltaic projects, set out in Ministerial Decree No. 52804  dated 5 May 2011, Incentives for the production of electrical power generated by  photovoltaic solar plants, which was recently renewed, and so will likely continue  to boost this market for the next few years.  Currently, PFI schemes are used extensively by public administrations, especially in  public roads and hospitals. Energy projects will also continue to have a signifjcant role  to play in the near future.  During 2011 and the fjrst half of 2012, several fjnancial stabilisation measures proposed by the government in order to promote, inter alia , the growth of the PFI  sector have amended the relevant discipline. A brief description of the main amendments  adopted in this regard is outlined below:  a  Law Decree No. 70 dated 13 May 2011, amended and converted into law by Law No. 106 dated 12 July 2011 (‘the Development Decree’) has set out, inter alia , the  following measures:  3  Published in Offjcial Gazette No. 100 dated 2 May 2006.  4  Published in Offjcial Gazette No. 208 dated 10 December 2010.  5  Published in Offjcial Gazette No. 101 dated 30 April 2008.  279

	Italy • extension of the range of fjnancial subjects authorised to audit the economical-  fjnancial budgets to be fjled by interested operators; and • possibility to activate projects not contemplated in the three-year programmed  planning adopted by the single PA entities. Tie promoter of such kind of  activities shall be granted with a pre-emption right to be exercised during the  bidding proceedings, in the event that his proposal is valued by the PA as a  project of public interest. In this specifjc case it shall be possible to adopt –  alternatively – a concession structure or the fjnancial leasing scheme provided  in the Public Works Code.  b  Law Decree No. 201 dated 6 December 2011 (‘the Salva Italia Decree’), converted into law by Law No. 214 dated 22 December 2011, has, inter alia , shortened  the proceedings applicable to the approval of works of strategic interests by the  Interministerial Committee for Economic Planning (‘CIPE’) by indicating that  the relevant assessment shall be made on the basis of the preliminary design and  by granting a short term for the subsequent approval of the fjnal design. Moreover,  the general PFI scheme provided at Section 153 et seq. of the Public Works shall  no longer be applicable to works of strategic interests, provided that a specifjc  scheme has been set out by the Salva Italia Decree (and it being understood that  the proceedings currently in progress shall in any case continue to be ruled by the  precedent discipline). Tie procedures for the planning, approval and realisation  of works of strategic interests have been further accelerated with the Law Decree  No. 5 dated 9 February 2012 (‘the Semplifjca Italia Decree’), converted by Law  No. 35 dated 4 April 2012, in particular, with respect to the participation of  companies involved in the management of airport infrastructure.  c  Law Decree No. 1 dated 24 January 2012 (‘the Cresci Italia Decree’ or ‘the  Liberalisation Decree’), amended and converted into law by Law No. 27 dated  24 March 2012 concerning urgent measures on competition, infrastructure,  development and competitiveness, has set out with respect to PFI what follows: • measures aimed at facilitating the use of the PFI scheme for the execution  of recreational boating infrastructure, with the intention of promoting the  tourism sector; • the possibility of using the PFI scheme in the jail infrastructure sector by  granting to the concessionaire, as price, a fjxed tarifg for the management of  the infrastructure and relevant services – with the exception of custody – to be  paid upon the use of the structure; • amendments to the discipline regarding the emission of project bonds by  SPVs, which include (1) the extension of such discipline to companies aimed  at rendering public services such as energy or gas supplier companies, (2) the defjnition of the subjects entitled to issue project bonds, 6 (3) the possibility  for limited liability companies to issue project bonds without being obliged to  grant company assets as a mortgage in the event that the bonds are destined  6  Tiis has been defjned by the Inter-Ministry Decree dated 9 August 2012.  280
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